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LEARNING OUTCOMES



At the conclusion of this session, participants
will be able to:

e Apply the six affirmative steps for socioeconomic contracting to federal
grant purchasing activities

¢ |dentify common audit findings related to socioeconomic contracting under
the Uniform Guidance (UG)

e Devise a system for adequately documenting the six affirmative steps taken
to promote socioeconomic contracting with federal grant funding

e Ensure required contractor oversight for contracts funded with federal
dollars

e Define the difference between suspension and debarment

e Differentiate between the various exclusion types



FOUNDATIONS OF
SOCIOECONOMIC CONTRACTING  «



Origins of the Small Business Administration

e During WWII and again after Korean War, thousands of small business
concerns were threatened by war-induced shortages of materials

e Small business concerns unable to obtain defense contracts or federal
financial assistance

e “Preserve free competitive enterprise”

 Insure that small businesses received a “fair proportion” of federal
contracts and subcontracts

e [953 — Small Business Act signed into law by President Eisenhower,
which authorized the Small Business Administration

U.S. Small Business
Administration



Current Environment

e 2011- 2020 — The number of small/diverse
businesses was level — very little change in
the total humber of S/M/WBE firms

e 2021 —The total number of S/M/WBE
firms grew by 25%

e More S/M/WBE firms that are eligible for
federal contracts

e Can current supply chain issues be solved
by the use of S/M/WBE businesses!?



Small Business Administration Statistics 2021

Prime Contracting Awards — Federal
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Small Business Administration Statistics 2021

Sub-Contracting Awards — Federal

2021 Goals and Achievement
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New Initiatives to Increase S/M/WBE Participation

e Bipartisan Infrastructure Law/Investment
Infrastructure and Jobs Act

e Launch of technical resources assistance
and engagement program to reach
S/M/WBE businesses

e Dedicated Minority Business Development
Administration (MDBA) Business Centers
to help S/M/WBE businesses become
“contract ready”

Goal: By December 2025, work to increase the
number, size, and percentage of HUBs (including
S/M/WBE) growing to prime contractors,
participating in joint ventures, or as equity I N FRASTRU CTU R =
participants.

EIP brings to life the Justice 40 Initiative



https://www.whitehouse.gov/environmentaljustice/justice40/

What does all this
mean for local
governments
utilizing federal
grant funding?

Federal awarding agencies will enhance scrutiny of
the socioeconomic contracting efforts of
recipients and sub-recipients of federal grants.

- AND-

There will be a greater number of S/M/WBE firms
available to support local government projects
that are funded by federal grants.
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What do S/M/WBE firms experience when competing for
these federal grant-funded projects?

“preferences for
established and

experienced businesses
shut us out”

“hard to navigate
complex procurement
processes”
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SOCIOECONOMIC CONTRACTING
REQUIREMENTS UNDER FEDERAL GRANTS



Federal Grant Definitions Used in the Absence of Local
Government/ State Definitions

Small Business

Minority Business

Women’s Business Enterprise

Labor Surplus Area

Labor Surplus Area Firm

A business that is independently owned and operated and is qualified as a small business under the
Small Business Administration criteria and size standards at
|3 C.ER.Part [21. (Generally defined as a business that has fewer than 500 employees.)

A business that is (a) at least 51% owned by one or more minority group members, or in the case
of a publicly owned business, at least 51% of the stock is owned by one or more minority group
members; and (b) whose management and daily operations are controlled by one of more minority
group members.

|3 C.ER.§ 124.103,13 C.ER § 124.102,and 13 C.ER.§ 124.105

A business enterprise that is (a) at least 51% owned by one or more women, or in the case of a
publicly owned business, at least 51% of the stock is owned by one or more women;and (b)
whose management and daily operations are controlled by one or more women. 13 C.ER.Part 127

A locality, defined by the Department of Labor’s Employment and Training Administration that has
a civilian average annual unemployment rate during the previous two calendar years of 20% or

more above the average annual civil unemployment rate for all states during that same period.
20 C.ER.§§ 654.4 — 654.5

A firm that, together with its first-tier subcontractors will perform substantially in LSAs as
identified by the Department of Labor in accordance with 20 C.ER.§ 654. Performance is
substantially in LSAs if the costs incurred under the contract account of manufacturing, production,
or performance of appropriate services in labor surplus areas exceed 50% of the contract price.
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https://www.ecfr.gov/current/title-13/chapter-I/part-121
https://www.ecfr.gov/current/title-13/chapter-I/part-124/subpart-A/subject-group-ECFR4ef1291a4a984ab/section-124.103
https://www.ecfr.gov/current/title-13/chapter-I/part-124/subpart-A/subject-group-ECFR4ef1291a4a984ab/section-124.102
https://www.ecfr.gov/current/title-13/chapter-I/part-124/subpart-A/subject-group-ECFR4ef1291a4a984ab/section-124.105
https://www.ecfr.gov/current/title-13/chapter-I/part-127
https://www.ecfr.gov/current/title-20/chapter-V/part-654/subpart-A/section-654.4
https://www.ecfr.gov/current/title-20/chapter-V/part-654

Take Affirmative Steps — Socioeconomic Contracting

Non-federal entities must take all
necessary affirmative steps to assure
that small/minority-owned/women-
owned business and labor surplus area

firms are included in solicitation IReql’”re
processes when possible.

I Establish
I Divide
I Assure The non-federal entity should also
Include require its prime contractors to take
affirmative steps to subcontract with

small  businesses, minority and
women-owned firms, and labor
surplus area firms.



Documenting the Six Affirmative Steps

|.  Provide a list of the known small/minority/women’s businesses (S/M/WBE) for which the solicitation
was provided.
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Documenting the Six Affirmative Steps

2.

Provide copies of posting of the solicitation opportunity via websites or publications that support
S/M/VWVBE firms, if any. If not, explain how the agency feels it met the requirement to ensure these
types of firms were encouraged to participate in the solicitation process.

WBENC
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Documenting the Six Affirmative Steps

3. Document steps to determine if it was economically feasible to divide the scope of work into smaller
tasks or quantities to permit maximum participation by S/M/WBE firms. Document the rationale as to
whether it was/was not economically feasible.

Examples:

- Our solicitation allowed for proposers to bid on all or portions of the scope of work.
(Provide the excerpt from your solicitation document that demonstrates this.)

- In examining the goals of our project, it was not economically feasible to divide the scope of
work. (List the reasons why this was not feasible.)

- In review of our scope of work, there is nothing prohibitive to a S/M/WBE firm in providing the
full scope of services.

17



Documenting the Six Affirmative Steps

4. Delivery schedules
“The following delivery schedule has been established to encourage participation by S/M/VVBE firms:’
or
“It is not anticipated that the current delivery schedules put socioeconomic firms at a disadvantage
because:”

b

Sample flexible delivery schedule clauses:

During the term of this Agreement, and for OEM Sales only, if Buyer requests and Supplier agrees, such
agreement not to be unreasonably withheld, Supplier will implement certain forms of "Flexible Delivery
Arrangements", including, but not limited to, consignment, demand pull, and pull replenishment, for
designated Product or Licensed Material.

Scope items A-E shall be assigned work via a task order by COUNTY which shall subsequently be referred to
as the “Contract Task Order” (hereinafter “CTO”). A CTO for each project task shall be developed with

COUNTY Project Management staff.
18



Documenting the Six Affirmative Steps

5. Provide PDF of SBA Dynamic Small Business Search Tool results via NAICS codes related to the goods
or services solicited; Provide a list from the search of suppliers that were notified via email or other
means; Provide copies of notifications sent (email or other means). Use other search tools such as
CaleProcure S/M/WBE Certifications Search to generate a list of S/M/VVBE businesses to target
outreach.

19



Documenting the Six Affirmative Steps

6. Highlight the notification within the solicitation requiring prime contractors to take affirmative steps
when utilizing subcontractors for the agency’s federal grant-funded project. Require the prime
contractor to provide the agency documentation supporting the first five affirmative steps.

RFP #23/027MF

4.7. Minority and Women’s Business Enterprise (MWBE), Historically Under-utilized Business (HUB) and Small
Business Enterprise (SBE) Participation
The County encourages the use of HUB, MWBE, and SBE both as prime and subcontractors. It will be the
responsibility of the prime contractor to pre-qualify any subcontractors offered as HUB, MWBE and SBE
participants. The Vendor shall also indicate on their submitted proposals whether or not they are a HUB, MWBE,
or SBE vendor and with whom they are certified, e.g., State, City, Federal, and attach a copy of the
certificate(s) under “Response Attachments” section of the eBid system.

When federal funds are expended by the County Vendor is required to take all affimmative steps set forth in 2 CFR
200.321 to solicit and reach out to small, minority and women owned firms for any subcontracting opportunities,
including:

a) Placing qualified small and minority businesses and women's business enterprises on solicitation lists;

b) Assuring that small and minority businesses, and women's business enterprises are solicited whenever they are
potential sources;

¢) Dividing total requirements, when economically feasible, into smaller tasks or quantities to permit maximum
participation by small and minority businesses, and women's business enterprises;

d) Establishing delivery schedules, where the requirement permits, which encourage participation by small and
minority businesses, and wormen's business enterprises; and

e) Using the services and assistance, as appropriate, of such organizations as the Small Business Administration and
the Minority Business Development Agency of the Department of Commerce.



Documentation Recommendation

Create a form that
walks end-users
through the Six
Affirmative Steps.

Attach all supporting
documentation to the

form (via PDF).
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OVERSIGHT OF CONTRACTORS

22



2 CFR 200.318

Non-federal entities
maintain oversight to
ensure contractors
perform in accordance
with the terms, conditions,
and specifications of their
contracts or purchase
orders.

Ensuring contractors comply with

contract terms and conditions

Invoices are correct and the correct
format according to the federal

grant requirements

Ensuring all services, materials, and
equipment used are required to carry
out the scope of work

Documentation examples: Agendas/ meeting

notes from contractor meetings,

3-way match in accounts payable, periodic

invoice audits




Managing Contractor Risks

* |dentify the following risks:

- Process risks

- Unwanted events

- Contract risks

- Risk of non-compliance with laws and regulations

e Develop and execute a plan to mitigate identified
contractor risks.

- Internal staff

- Third-party oversight

24



SUSPENSION AND DEBARMENT

25



Exclusions — Suspension and Debarment

Federal Definitions

~

Suspension: An action taken by the federal Suspension and Debarment Official (SDO)

that excludes a party from participating in a covered transaction for a temporary period,
pending completion of an investigation and any judicial or administrative proceedings that
may ensue. Examples: indictments, adequate evidence involving crimes, fraud, poor
kperformance, nonperformance, or false statements. )

26



Exclusions — Suspension and Debarment

Covered Transactions and Tiers

/ Covered Transaction: Includes the following contracts for goods or services:

The contract is awarded by a recipient or subrecipient in the amount expected to equal or exceed $25,000
The contract requires the approval of the federal awarding agency, regardless of amount
The contract is for federally required audit services

A subcontract for $25,000 or more

27



Recommended Steps to Comply with Suspension and
Debarment Requirements

Take these steps:

v

Include appropriate federal contract clause (2 C.ER. § 200, Appendix Il) for all
federal grant-funded purchases = $25,000)

Conduct and document a federal suspension and debarment check at
SAM.gov for any level purchase to be funded by a federal disaster grant
(ensures compliance with requirement to only award contracts to
responsible suppliers/contractors)

If using a cooperative contract for federal grant purchases, entities should
conduct their own suspension and debarment check, even if the cooperative
conducted one upon original contract award



SAM Exclusions Types

Exclusion Type Cause of Exclusion

Ineligible (Proceedings Pending) Preliminary ineligible based upon adequate evidence of conduct indicating a lack of
business honesty or integrity, or a lack of business integrity, or regulation, statute,
executive order or other legal authority, pending completion of an investigation
and/or legal proceedings.

Ineligible (Proceedings Completed) Determined ineligible upon completion of administrative proceedings establishing
by preponderance of the evidence of a cause of a serious and compelling nature
that it affects present responsibility; or determined ineligible based on other
regulation, statute, executive order or legal authority.

Prohibition/Restriction May be subject to sanctions pursuant to the conditions imposed by the U.S.
Department of the Treasury: Office of Foreign Assets Control (OFAC), or subject
to a sanction, restriction or partial denial pursuant to the conditions imposed by
the U.S. Department of State or federal agency of the U.S. Government.

Voluntary Exclusion Accepted an agreement to be excluded under the terms of a settlement between
the person and one or more agencies.
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Resources

Small Business Association 2021 Procurement Scorecard

SBA Dynamic Small Business Search Tool

Fact Sheet: Biden-Harris Administration Advances Equity and Economic Opportunity Through Federal

Procurement and State and Local Infrastructure Contracting

Fact Sheet: Equity In Infrastructure Project

Justice4O0 Initiative

GSA Searching Exclusions on SAM.gov (video)

30


https://www.sba.gov/agency-scorecards/scorecard.html?agency=GW&year=2021
https://dsbs.sba.gov/search/dsp_dsbs.cfm
https://www.whitehouse.gov/briefing-room/statements-releases/2022/07/26/fact-sheet-biden-harris-administration-advances-equity-and-economic-opportunity-through-federal-procurement-and-state-and-local-infrastructure-contracting/
https://www.whitehouse.gov/briefing-room/statements-releases/2022/07/26/fact-sheet-biden-harris-administration-advances-equity-and-economic-opportunity-through-federal-procurement-and-state-and-local-infrastructure-contracting/
https://equityininfrastructure.org/sites/default/files/pdf/2023-06/EIP%20Fact%20Sheet.pdf
https://www.whitehouse.gov/environmentaljustice/justice40/
https://youtu.be/dJPuTufLN0c?si=lL5iJDmgdtsuReIa

Questions?

Dr. Kim Abrego, PT, DPT Shelley Vineyard, MBA, NIGP-CPP
COO Director of Procurement Specialty
Disaster Recovery Services, LLC Disaster Recovery Services, LLL.C
kabrego@disastersllc.com svineyard(@disastersllc.com

832.499.6597 832.603.2251
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